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I. Introduction 
 

Petitioners submit this supplemental report to advise the Commission about a recent U.S. 
immigration policy directive issued after the filing of Petitioner’s initial report to this 
Commission.  Directive 11064.12 pertains to a narrow group of detained immigrants who 
simultaneously face immigration deportation3 proceedings and separate family court proceedings 
relating to the custody and welfare of their children.  As explained further below, the directive 
does not change U.S. prosecutorial discretion policies governing immigration agents’ authority 
to choose whether to initiate and continue deportation proceedings against a noncitizen.  The 
directive does not address the failure of those policies to consider family unity and the rights of 
the child, a failure that violates international human rights norms.4 

  
II. Directive 11064.1 Concerns Only a Small Group of Noncitizens Detained Pending 
Deportation Proceedings and Who Are Simultaneously Involved in Family Court 
Proceedings5  
 

Directive 11064.1 is a narrow policy directive issued by Immigration and Customs 
Enforcement (ICE), one of the main U.S. government immigration agencies.  The only 

                                                 
2 U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT, DIRECTIVE 11064.1: FACILITATING 
PARENTAL INTERESTS IN THE COURSE OF CIVIL IMMIGRATION ENFORCEMENT ACTIVITIES (2013) 
[hereinafter DIRECTIVE 11064.1]; and attached to this Supplemental Report.  
3 Prior to the passage of the Illegal Immigration Reform and Immigrant Responsibility Act 
(IIRIRA) (in 1996), the Immigration and Nationality Act used the term “deportation” (or 
“deportation proceedings”) to refer to the process of removing persons from inside the United 
States.  IIRIRA changed this termination. The term “removal proceedings” now refers generally 
to the process of deportation of noncitizens from the United States as well as to the process of 
exclusion of noncitizens from entering the United States.  See 8 U.S.C. §1227(a).  For the 
purposes of this report and the upcoming hearing before this Commission, we use the terms 
“deport” and “deportation” to refer to the process of the attempted or actual physical removal of 
a noncitizen from the United States. 
4 See “Prosecutorial Discretion and Family Unity: U.S. Government Officials’ Failure to 
Consider the Impact of Deportation on Families,” prepared by Stanford Law School Immigrants’ 
Rights Clinic on behalf of CEJIL (arguing that U.S. immigration agencies’ prosecutorial 
discretion policies violate international human rights norms recognized by this Commission). 
5While the Directive and the subsequently issued “FAQs on the Parental Interests Directive” 
make mention that primary caretakers, parents and guardians of minor children in the United 
States, may be generally impacted by the Directive, the Directive’s substantive policy changes 
concern only parents/guardians who are directly involved in specific family court proceedings.  
See DIRECTIVE 11064.1; FAQs on the Parental Interests Directive, ICE, 
http://www.ice.gov/about/offices/enforcement-removal-operations/ero-
outreach/faqParentalInterest.htm (last visited October 22, 2013).  As described in Part III, infra, 
the directive does not actually set forth new criteria for evaluating family ties or the rights of the 
child when making a decision whether to exercise prosecutorial discretion. 
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individuals who are impacted by this directive are those noncitizen parents6 who are detained 
while their deportation proceedings are pending, and who are simultaneously involved in court 
proceedings relating to the custody and/or welfare of their children.7  The directive encourages 
ICE officials to allow this narrow set of individuals to attend hearings and visit with their 
children, if the family court so requires.8  It suggests that ICE authorities place detained parents 
in detention facilities reasonably near to where the family court proceedings are occurring,9 and 
that ICE give the parents an opportunity to make provisions for their children if the parents’ 
deportation is imminent.10   

The directive also states that ICE may (on a case-by-case basis) consider the facilitation 
of the temporary return of a deported parent where there is evidence that the parent has a hearing 
relating to the termination of parental or legal rights before a family court in the United States 
and the court has determined the parent’s presence is necessary.11 ICE’s own “FAQs” and 
responses make clear that ICE will only facilitate the return of a parent or guardian in rare, 
limited, and narrow circumstances.12  For example, ICE will only contemplate the facilitation of 
the return of a parent or guardian on “a limited, case-by-case basis” where the parent or guardian 
has a hearing related to the termination of parental or legal rights.13  Child welfare hearings, child 
support hearings, or divorce proceedings are explicitly excepted from the types of hearing that 
may be considered as a basis upon which to facilitate the noncitizen’s return.14  The “FAQs” and 
responses further clarify that a request for facilitation of the parent’s return must be accompanied 
by a plethora of documentation, much of which is not often readily available to an individual 
who is already outside of the United States.15  The directive does not require ICE agents to 
provide even these narrow protections in all cases.  Rather, the directive permits ICE agents to 
withhold these protections if they are of the opinion that a specific set of conditions is not 

                                                 
6 The directive refers to the both parents and guardians.  See DIRECTIVE 11064.1 at 1. 
7 Available figures indicate that, in 2011, approximately 5,100 children with a detained or 
deported parent became wards of the state, likely through some family court process.  American 
Immigration Policy Center, Falling Through the Cracks: The Impact of Immigration 
Enforcement on Children Caught Up in the Child Welfare System 5 (December 2012), available 
at http://www.immigrationpolicy.org/sites/default/files/docs/falling_through_the_cracks_3.pdf.  
While this figure is not trivial and may not include every circumstance covered by Directive 
11064.1, it pales in comparison to the total number of children affected by a parent’s deportation 
in a given year: over 150,000 in 2012.  Sara Satinsky et al., Family Unity, Family Health: How 
Family-Focused Immigration Reform Will Mean Better Health for Children and Families 2 
(Human Impact Partners, June 2013), available at 
http://www.familyunityfamilyhealth.org/uploads/images/FamilyUnityFamilyHealth.pdf. 
8 DIRECTIVE 11064.1 at 4-5. 
9 Id. at 4. 
10 Id. at 6. 
11 Id. at 6. 
12 See FAQs on the Parental Interests Directive, supra note 5.  
13 Id. 
14 Id. 
15 Id. 
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present,16 or if they deem the protections impracticable.17  To date, there is no information about 
how or even whether ICE is implementing the directive.      

 
III. Directive 11064.1 Does Not Change ICE’s Prosecutorial Discretion Policy 

Directive 11064.1 does not address the key failure in ICE’s prosecutorial discretion 
policy: its failure to require ICE to consider family unity and the rights of the child on a case-by-
case basis.  The directive merely alludes to the policy articulated in the 2011 Morton 
memorandum,18 which does not require consideration of—much less give special consideration 
to—family unity or the rights of the child.19  Directive 11064.1 reaffirms ICE’s commitment to 
its current prosecutorial discretion policy, which as written and implemented violates the 
international human rights norms recognized by this Commission in Smith and Armendariz v. 
United States.20  As explained in our initial report, “Prosecutorial Discretion and Family Unity: 
U.S. Government Officials’ Failure to Consider the Impact of Deportation on Families,” the 
prosecutorial discretion policy nowhere “ensure[s] that noncitizen residents’ right to family life . 
. . are duly protected and given due process on a case-by-case basis.”21 

 
IV. Conclusion 

Directive 11064.1 does nothing to protect noncitizen parents from deportation.  The 
directive pertains to only a narrow set of noncitizen parents, and does nothing to impact the total 
number of individuals ICE places into removal proceedings each year.  The directive reaffirms 
ICE’s commitment to its existing prosecutorial discretion policies, even though those policies 
fail to require consideration of family unity and the rights of the child. 

                                                 
16 See, e.g., DIRECTIVE 11064.1 at 4 (articulating a series of conditions under which 
accommodations will be made for a detained parent or guardian to attend a required family court 
or child welfare proceeding).  
17 See, e.g., id. at 5 (“FODs shall facilitate, to the extent practicable, the required visitation 
between the detained alien parent or legal guardian and his or her minor child(ren)”) (emphasis 
added).  
18 See Memorandum from John Morton, Director, on Prosecutorial Discretion: Certain Victims, 
Witnesses, and Plaintiffs (June 17, 2011), available at http://www.ice.gov/doclib/secure-
communities/pdf/prosecutorial-discretion-memo.pdf. 
19 The directive does not require ICE to consider family unity and the rights of the child in the 
course of prosecutorial discretion decisions; it merely affirms that ICE authorities “[should] 
continue to weigh whether an exercise of prosecutorial discretion may be warranted . . . and 
[should] consider all relevant factors in this determination, including whether the alien is a parent 
or legal guardian of a USC or LPR minor, or is a primary caretaker of a minor.” DIRECTIVE 
11064.1 at 3. 
20 Smith and Armendariz v. United States, Case 12.562, Inter-Am. Comm’n H.R., Report No. 
81/10, OEA/Ser.L/V/II.139 doc. 21 (July 12, 2010). 
21 Id. at ¶ 67.4. 




















